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Part 1: the problem addressed by the Convention and its Protocols
1、Conflict-of-laws rules: A source of uncertainty
1）Traditional approach (lex rei sitae) not always suited to moving assets
2）Legal systems vary in their approach to recognition of security interests, the process for enforcement, and the remedies available

3）Uncertainty = higher risk = higher costs
2、Aim: Increase certainty – decrease risks 
1）Convention and Aircraft /Rail Protocols designed to increase certainty and reduce risks regarding recognition and enforcement of security interests
2）Potential to deliver savings upwards of Billions of dollars per year

3）Role of rating agencies
3、Development
1）Working Model

- Traditional


- “Commercial Approach” – Economic Impact 

        Assessment Study

2）Initiative of UNIDROIT, ICAO later became involved in Aircraft Protocol

3）Economic impact assessment study

4）Close collaboration with industry and private sector

5）Convention and Aircraft Protocol adopted at Diplomatic Conference in November 2001

4、Some Key Features: Convention - Protocol Structure
1）2-tier structure: Convention – Protocol
2）Permits a common core of principles, able to be adapted to the particular industry

3）Rail Protocol adopted in February 2007, Space Protocol under development

4）Future

5、Some Key Features: Party Autonomy
1）Party autonomy: reflected in Preamble
2）Eg CTC Art 15: parties may derogate from, or vary, effect of some provisions of Chapter III (Default Remedies)

3）Eg CTC Art 42: choice of forum for claims brought under the Convention

4）Eg AP Art IV(3): broad discretion for parties to agree to vary effect, inter se, of Protocol 

6、Some Key Features: System of Declarations
1）CTC & AP/RP permit CS to make declarations modifying the operation of some provisions
2）Opt-in (eg: AP Art XXX(3) – Insolvency)

3）Opt-out: (eg: CTC Art 55 – Interim Relief)

4）Mandatory: Art 54(2): leave of Court

5）Each CS has a different combination, need to check (UNIDROIT or IR websites)

6）Policy considerations: Should instruments allow for declarations?

7、Some Key Features: Relationship to National Law
1）Express terms of Convention prevail over national law… but the Convention is not a comprehensive code and maintains a role for national law
2）Eg CTC Art 12: additional remedies under applicable law may be exercised if not inconsistent with the Convention

3）Eg CTC Art 14: remedies exercised in conformity with procedures under domestic law

4）Application of Convention to purely domestic transactions: Art 50

Part 2: overview of the system established by the Convention
1、Basic Features
1）Framework Convention
2）Deals with the creation, recognition and enforcement of international interests in high-value mobile equipment

3）Innovations include:
a)Concept of “International Interests”
b) Clear rules for deciding priority
c) Asset-based registry and registration system
2、Creation of International Interests: Definition of “International Interest”
“For the purposes of this Convention, an international interest in mobile equipment is an interest, … in a uniquely identifiable object:
a) granted by chargor under a security agreement; or

b) vested in a conditional seller under title reservation agreement; or

c) vested in the lessor under a leasing agreement.”  (Article 2(2))”

Extension to sales: AP Art III
3、Creation of International Interests:Formal requirements
1) Convention Article 7: 
a) Agreement in writing

b) Chargor has power to dispose of the object

c) Enables the object to be identified

d) Enables security obligations to be determined (without the need to state a sum or maximum amount)

2) Aircraft Protocol Article VII:

Identification = manufacturer’s serial number, name and model designation

3)Not dependent upon national law – valid under the Convention even if not valid under domestic law
4、Recognition of International Interests: Priority
1）CTC Art 29
2）Simple rule: Priority over subsequently-registered interests

3）Also: Priority over unregistered interests

4）Q of value given or notice of other interests not relevant to priority rules 

5、Recognition of International Interests: Insolvency and Assignments
1）International interest “effective” in insolvency proceedings if registered (CTC Art 30)
2）“Effective”: international interest will be recognised as proprietary in nature and rank ahead of claims of unsecured creditors

6、Enforcement of International Interests: Remedies
1）Convention and Protocols contain detailed remedies provisions – some affected by declarations
2）Critical to the economic foundation of the Cape Town system – enable parties to know the remedies that will be available, the process of obtaining them and time frames

7、Enforcement of International Interests: Default Remedies
1）CTC Art 8: (Q of court supervision)
a) Possession or control

b) Sell or lease

c) Collect income

2)“Commercially reasonable manner” requirement

3) CTC Art 11: “default” defined
8、Enforcement of International Interests: Interim Relief
1）CTC Art 13: Relief pending final determination may include:
a) Possession, control or custody

b) Immobilisation

c) Lease or management of the income

2) AP Art X: may also include sale and application of proceeds (subject to agreement)

3) Notice to interested parties may be required
9、Enforcement of International Interests: Insolvency
1）AP Art. XI: Contracting States may chose one of two options (or make no declaration); RP provides three options -policy reasons
2）AP: Alternative A selected by all Contracting States making the declaration (14/16) – defined time periods for delivery of possession to the creditor

Part 3: The International Registry
1) Based in Dublin (for Rail: Luxembourg), but available on-line 24/7
2) Electronic operation – minimal human intervention

3) Provides public notice of registrations, enables searches and issues certificates

4) Access requires prior registration

5) Fees for use – relatively modest in light of value of transactions

6) www.aviareto.aero/public/

