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Part 1:  AWG; AWG and Cape Town
1、Formed -
at Unidroit’s request in 1994 to work on the Convention; now formalized as non-profit entity
2、Purpose -
to ‘contribute to the development of policies, laws, and regulations that facilitate advanced aviation financing and leasing’
3、Members -
major manufacturers / leasing companies (including BOC Aviation) / financial institutions; co-chairs, Airbus / Boeing
4、Current Activities - 
committed to global implementation of Cape Town; other activities: AVN 67; war risk liability; lease accounting; Eurocontrol (air navigation charges/related liens); export credit; technical requirements (re transferability of aircraft); and standard documentation; environmental issues

5）Role on Cape Town 

· Initial work w/ Unidroit

· Early development (including re system of declarations)

· Intergovernmental negotiations

· Diplomatic Conference

· Working on P ratifications

· IR: (1) the ‘Prep Comm’; (2) chairing the IRAB; (3) ‘Commission of Experts’
· Future ratifications 

Part 2:  Cape Town—Current Status / Benefits
1、Entered into force, 1 March 2006

2、21 ratifications, including India (31 March)

3、Brazil; Singapore; Canada, and UAE, inter alia, on the horizon

4、IR: after a ground breaking / labor intensive initial period, on the right track, under excellent management

5、Being taken in to account in contracts

6、Beginning to surface at the broader commercial level

7、Commercial / Financial Benefits

· Role in risk assessment (more important with markets tightening)

· Export Credit (e.g., new OECD Aircraft Sector Understanding)

· Capital markets (embodies required methodology)

· Credit committees

· Banking capital adequacy (BIS II)(‘loss given default’)

· Aircraft transferability

Part 3: Overview / Analysis of the Texts
1、Basic objective -
reducing risk to facilitating credit -- by reflecting transaction type (not a blending/negotiating over differing legal laws)

2、Risk of default v. risk of loss
3、Basic principles -
(I) priority; (II)  prompt enforcement; 


(III) insolvency enforcement – all centered on party autonomy

4、Legal hierarchy I -  treaty  v. national law; treaty and national law
5、Legal hierarchy II -

· C: Chapters IV – VII (IR system; related matter; immunities; liabilities)

· P: Chapters I and III; n.b.: overrides C (see C, Art. 49(1)(b)) 

· R: As recently amended; basis: P, Art. 17(2)(d)

· PRD: As recently amended; basis: R, Sec. 15)

6、Connecting factors - state of registry (save engines); debtor /seller location

7、New interests, not ‘pre-existing’ – rule against retroactivity
8、Creation – uniform criteria for creating interests in airframes / engines
9、Enforcement – prompt and contractually based

10、Priority – first to file, based on an electronic IR
11、Insolvency – beyond ‘validity’ to enforcement, if Alt A is selected
12、Justiciability – choice of law / choice of forum
13、Non-consenuals – mechanics; intent; some mis-conceptions

14、System of declarations
· Different approach to the concept of uniformity

· Maximum flexibility via declarations

· ‘Policy v. economic’ or developing international standard

· First 21 ratifications: Alt A and non-judicial remedies = standard

15、Key declarations

· Insolvency (Alt. A) – P, Art. XI

· Non-judicial remedies – C, Art. 54(2)

· Judicial timetables – P, Art. X

· Deregistration – P, Art. XIII

· Choice of law – P, Art. VIII

Part 4: Focus: The IR in Practice
1、IR – basic thinking

2、First year of operation / supervision

3、Schematic A: 
Overall structure / framework of the IR 

4、Schematic B: 
Approval process

5、Schematic C: 
Registration process

7、Schematic A: Description of the IR - Overall 

[image: image1]
Notes:
1. The Preparatory Commission (PCIR) was established by Resolution 2 of the diplomatic conference to act (pending entry into force of the Convention/Protocol), under the guidance and supervision of the ICAO Council, as the 'Provisional Supervisory Authority'.  Its main task was to set up the International Registry by entry into force of these instruments.

2. ICAO was invited by Resolution 2 (see also Protocol, Art. XVII(1)) to act as Supervisory Authority (SA).  ICAO accepted that function.

3. See Protocol, Art. XVII(4). The group, ‘CESAIR’ first met 6/8 November.  Its recommendations were subsequently approved by the ICAO Council.

4.  The selection occurred in May 2004 (second meeting of PCIR), and the final contract between ICAO (acting as mandated representative of the PCIR) and Aviareto was approved in January 2005 (third meeting of PCIR).  The regulations and initial fee structure and insurance arrangements were also approved at the latter meeting.  The Registry 'Procedures' were subsequently issued by the PCIR. The 'website terms and conditions‘ were approved.

5.  See Convention Art. 17(2) for list of supervisory responsibilities.

6.  Standard host state arrangements were put in  place.

7.  See Convention, Art. 17(5) for Registrar responsibilities.

8.  AWG accepted an invitation to chair the Advisory Board.

9.  Entry points may or shall be used where a declaration has been made by the State in which an aircraft (airframe) is registered for nationality purposes.

10.  See Schematics on Approval Process and Registration Process for greater detail and more precise use of terminology.

11. Any person may search the International Registry upon payment of the applicable fee.
8、Schematic B: Description of the IR – Approval Process1
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Note:

1. The result of the approval processes is the issuance of a digital certificate (and password).  That is a necessary, but, except for an administrator, not a sufficient condition to accessing the International Registry (save for searches, where no approval is needed).  The required additional step is 'authorisation'.  See Schematic on Registration Process.
2. See Reg. 4.1 (registry user entity/administrator approval).  There is a two part test: Registrar concludes (a) that the entity/administrator are who they assert they are, and (b) on the basis of information submitted, the administrator is entitled to act for the entity. 

3. See Reg 4.2 (registry user electronic approval).  This is an electronic procedure which, upon payment of the applicable fee, is automatic.
9、Schematic C: Description of the IR – Registration Process1
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Notes:
1.  This chart applies to any 'registration' (as defined in Convention, Art. 16(3) to include amendments, extensions and discharges) where, both parties or the non-submitting party must consent thereto under Convention, Art. 20 (see also Convention, Art. 18(1)(a)) and Regulations 2.1.1 to 2.1.3 and 5.  It applies equally to the ‘registration’ of a ‘pre-existing right or interest’.

2.  An initiating person must seek authorisation from the ‘named party’ on whose behalf the registration is being made.  If there is no authorised person for the initiating party, only its administrator can so initiate.

2a.  If an entry point was designated, whether 'authorising' or 'direct', electronic consents to the International Registry are nonetheless required.  See Regulation 5.11.

3.  The changes to Regulation 4.1 made at the 3rd meeting of the PCIR were intended to provide much flexibility to users by permitting a wide range of authorisations (i.e., to any person for one, many, or all objects, or to more than one person for one, many, or all objects, in each case where a company is a ‘named party’).  However, at least initially, for cost and security reasons, authorizations (and registrations) needed to be asset specific, I.e., for only one aircraft object at a time.  That is inefficient.  Aviareto will soon be implementing an enhanced approach, permitting multiple action. 

4.  Upon receipt of an initiated registration, the International Registry requests a responding electronic consent from each other named party.  If any such other named party has not given an individual authorisation, the administrator receives the request.  If an individual has been authorised, that registry user receives the request.

5.  Upon receipt of the electronic consents from all other named parties, the registration is completed for purposes of Convention, Art. 19, is assigned a sequentially ordered file number, and becomes searchable - thus establishing its time for purposes of priority.
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